State of Vernont
Departnent of Education

In re: ) Speci al Education Due Process Hearing
) Docket No. DP05-13
)
) FINDINGS OF FACT, CONLUSI ONS OF LAW
) AND ORDER
| NTRODUCTI ON

The parents of (hereinafter referred to as "the
student") originally filed a request for due process
agai nst the W ndham Sout heast Supervi sory Union
(hereinafter referred to as "the District”) in Novenber
2004. That case (Docket No. DP04-35) was dism ssed w t hout
prejudi ce by hearing officer Al an Ronme on or about June 1
2005. By letter of June 14, 2005 the parents requested
that their appeal be "reinstated". On June 17, 2005 the
Depart ment of Education assigned the matter to the
under si gned hearing officer under the instant docket
nunber. There is no dispute that the instant matter, in
effect and inter alia, constitutes a reinstatenent of al
the issues raised by the parents in Hearing No. DP04-35.
At all tinmes in the instant matter the parents have been
represented by Eileen Bl ackwood, Esq. The District is

represented by Steven Stitzel, Esq. and Jill Spinelli, Esq.



On July 8, 2005 this hearing officer set the matter
for hearing on August 29-31, 2005. 1In a conference cal
with the parties' attorneys on August 25, 2005 the hearing
officer directed that the hearing be "bifurcated", in that
the parties would present evidence on the issue of the
appropriateness of the District's | EP before any
consideration of the issue of the appropriateness of the
parents' unilateral placenent. The parties did not oppose
this ruling.

A hearing was held on August 29, 30, 31, and Septenber
15, 2005. At the close of the hearing the parties agreed
to submt proposed findings and conclusions on the issue of
the sufficiency of the District's IEP by Cctober 11, 2005.
It was further agreed that the hearing officer would issue
a "nmenorandum of deci sion"” by Cctober 14, 2005, which would
informthe parties, inter alia, whether further hearing on
the issue of the appropriateness of the parents' unil ateral
pl acenmrent woul d be necessary. It was further agreed that
the hearing officer would i ssue a conplete decision in the
matter by October 28, 2005. The parties waived the running

of the 45-day rule at least until that date.



Both parties submtted their proposed findings and
concl usi ons by Cctober 11, 2005.! After that date, both
parties submtted "responses” to the other parties
subm ssions. Inasnmuch as no provision was nade for
additional time to submt such responses, and neither party
havi ng requested additional tinme in advance for this
pur pose, the hearing officer has disregarded both parties
submi ssions made after COctober 11, 2005.2 On Qctober 14,
2005 the hearing officer issued a Menorandum of Decision in

advance of the follow ng findings, conclusions, and order.?3

FI NDI NGS OF FACT

1. The student is a seventeen-year-old girl who lives
Wi th her parents in Dumrerston, Vernont.

2. The student has a pervasive devel opnental disorder
with autistic features and nmental retardation. She has

recei ved special education services since preschool, and is

! The parents also timely subnitted a separate nmenorandum of | aw

2 The District could argue that it was not made clear on Septenber 15
whet her the parties could also submit a nmenorandumof law with their
requests for findings and concl usions. However, inasmuch as virtually
all the rulings in this matter are in the District's favor, there is no
prejudi ce in excluding any subm ssion (by either party) nmade after

Cct ober 11, 2005.

® The decision in this matter also renders noot a Motion in Limne nade
by the District On August 24, 2005, and denied by the hearing officer
in the conference call held on August 25, 2005. It was rul ed, however,
that any objection to the rel evance of any evidence introduced by the
parents regardi ng the appropriateness of their unilateral placenment
could be preserved. At this point, this will be an issue only if the
hearing officer's decision herein is subsequently reversed and further
evi dence i s subsequently ordered to be taken on this issue.
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currently eligible under the category of "other health
i npai red".

3. Currently, the student is functioning academ cally
at about the third-grade level. She can read and wite,
and use a conputer. However, she has marked deficits in
social interaction. Her speech is difficult to understand,
especially to those who aren't famliar with her. She has
a cooperative and pl easant deneanor, but has extrene
difficulty wth spontaneous social interactions. She is
easily distracted by the presence of other people, noises,
and activity around her.

4. The student has a relative strength in nusic. She
can play the piano, and she greatly enjoys listening to and
per form ng nusic.

5. The student's distractibility poses significant
academ c chall enges. There is no dispute that she
generally needs 1:1 direct instruction in a quiet and
secure environnent.

6. From 1999 through June 2003 (i.e., until the end
of eighth grade) the student attended the District's
Dunmer ston El enmentary School. She was placed in the
regul ar education setting there with a full-time 1:1

par aeducat or, and had a specific space ("cubby") she and



her aid could go to by thensel ves whenever necessary to
avoi d distraction.

7. However, during the student's eighth grade year at
Dummer st on she experienced increasing distress at school,
often the result of overstinulation by noise and activities
around her.

8. At this tine the student's |IEP team began neeting
to plan the student's transition to high school. Fromthe
begi nning, the student's parents were insistent and adanant
that they did not wsh the student to attend Brattl eboro
Uni on H gh School (BUHS), the District's high school.
Because of this, the IEP team focused its attention and
energi es on potential placenents other than BUHS.

9. It is clear fromthe records of those |EP neetings
and the testinony of team nenbers present at those neetings
that the devel opnent of a programat a |ocation other than
BUHS was based on the parents' insistence in this regard
and the potential availability of other suitable options
that appeared to exist at that tinme. There is no evidence
or indication that the EP team as a whole, ever "decided"
that BUHS coul d not, under any circunstances, constitute a

sui tabl e placenent in order to inplenent the student's |IEP



10. After exploring and discussing several
alternative placenents, the |EP teamdetermned in July
2003 that the student would be placed at the BUHS " Downt own
Canmpus" (BUHSDC) begi nning in Septenber 2003.

11. At that tine BUHSDC was an al ternative regul ar
educati on program operated by the District at a rental
| ocation in downtown Brattleboro, a few mles fromthe BUHS
mai n canpus. The programthere consisted of a hal f-day
course in "applied nedia" for a group of 12 to 15 students.
The students in the course attended the BUHS mai n canpus in
t he norning and went to BUHSDC for lunch and their two
afternoon "bl ocks". The course at BUHSDC was a two-bl ock
i ndependent team project-based | earni ng experience using
various forns and applications of sound and vi sual nedi a.

12. The student's program at BUHSDC entail ed the
creation of a sem -private al cove adjacent to the classroom
for her individualized 1:1 instruction, which she received
in the norning before any other students were at the
facility. The student then ate her lunch with a few of the
regul ar BUHSDC students and then participated in team nedi a
projects in the afternoon with the help of a 1:1
instructor. \Wenever necessary the student had excl usive

use of her alcove, apart fromthe other students.



13. The student's Novenber 2002 | EP was revised in
July 2003, shortly after the student had finished 8th grade
at Dunmerston, to reflect the inplenentation of this
program which was to begin in Septenber 2003. The |EP
i ncl uded provisions for the student to receive 1:1
academ cs, 2:1 physical and occupational therapy, and snal
group social instruction. However, when the |EP was
revised in July 2003, the team al so included the foll ow ng
| anguage under "general characteristics of the student's
pl acenment”: "(Student) will not be at the main BUHS
conplex"; she is enrolled in a regul ar education course,

t he Downt own Canpus, where many of her education needs w ||
be addressed."

14. Unfortunately, this single sentence took on a
life of its own vis-a-vis the disputes that would | ater
develop in this matter. As noted above, however, the
evidence in this matter is clear that the IEP team s
inclusion of this sentence did not reflect a "decision" or
"consensus" on the part of the team (other than the
parents) that placenent at BUHS was necessarily
"inappropriate". Rather, it was a concession by other
menbers of the teamto the parents' insistence at the tinme

that the student not go to BUHS under any circunstances,



and a recognition by the teamthat BUHSDC was | ess
restrictive than a special education placenent at BUHS, in
that the applied nedia course downtown was a regul ar
educati on program even though the setting itself was nore
"isol ated" than BUHS.

15. The student began her program at BUHSDC as
schedul ed in Septenber 2003. As noted above, the student
attended BUHSDC by herself every norning and received 1:1
instruction froma special education teacher assigned
exclusively to her.

16. There is no dispute in this matter that the
student's 2003-04 program and pl acenent at BUHSDC was
appropriate to the student's needs and net the requirenents
of her Novenber 2002 | EP

17. The nost significant problemthat occurred there
happened a few weeks into the fall of 2003. The parents
reported to the District that the student had told them
that her 1:1 special education teacher had hit her. The
District investigated, and even though it concluded that
the report was unsubstantiated, it term nated the
enpl oynent of the teacher. The District then hired the
student's nother as a pernmanent substitute as the student's

1:1 teacher.



18. The parents filed an adm ni strative conpl ai nt
against the District regarding the incident and filed
crimnal charges against the teacher. This led the
District to decide that its attorney would be present at
all subsequent |EP neetings with the parents.

19. Despite sone reservations by certain District
personnel (see supra), there is no dispute in this matter
t hat BUHSDC was an appropriate placenment for the student
and that her Novenber 2002 | EP, as anended in July 2003
provi ded FAPE.

20. However, this IEP was set to expire on Novenber
16, 2003. On Novenber 3, 2003 the | EP team began neeting
to discuss the next IEP. The parents specifically notified
the teamin witing that they were not ready to nmake any
changes to the July 2003 revised I|EP. (Ex. 140.) The
student's nother clearly stated to the team at the Novenber
3 neeting that she thought the BUHSDC pl acenent was goi ng
well. (Ex. 138.) The team agreed to neet again on
Decenber 2, 2003.

21. Around this tinme, there were "runors" in
Brattl eboro that the school board would be closing the
downt own canpus facility (BUHSDC) at the end of the 2003-04

school year. At the Decenber 2 IEP neeting the District



proposed renoving the | anguage in the IEP stating that the
student woul d not be at BUHS (see paragraph 13, supra).
Al t hough no deci sion had been nade regardi ng placenent, the
student's nother vehenently opposed such a change. After
an extensive discussion of other proposed changes to the
| EP, none of which generated any significant disagreenent,
anot her neeting was set for early January 2004. Except for
the parents, the IEP teamleft that neeting thinking that
an appropriate IEP could be finalized at the next neeting.
22. However, based on the records of these |IEP
meetings and the testinony of virtually every w tness
involved in the IEP process it can safely be said that the
parents and the rest of the EP teamessentially "parted
ways" as of the Decenber 2, 2003 | EP neeting. Although the
parents were unconfortable with the presence of the
District's attorney's continuing presence at the |IEP
meetings, the evidence is clear that the parents’
overriding concern was the possibility that the student
m ght be placed at BUHS. Near the end of the January 9,
2004 I EP neeting the student's nother essentially threw
down the gauntlet, saying that she would not approve any
| EP that allowed for the possibility of placenent at BUHS.

(Ex. 154.)
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23. The parents' refusal to consider any IEP that did
not contain an explicit ban on placenent at BUHS
essentially dooned the process. The evidence (i.e.,
nmeeting mnutes and participants' testinony) clearly shows
that after Decenber 2003 the parents essentially steered
t he agenda of every subsequent |EP neeting away from
finalizing the relatively discreet, straightforward, and
uncontroversial changes to the Novenber 2002 |IEP that the
| EP team (including the parents) had been near consensus on
after the Novenber 2003 neeting. (See e.g., Ex.155-158.)

24. At the January 9, 2003 neeting the parents
requested (for the first tine) that the student be
eval uated for "nusic therapy" and "novenent therapy”. (The
District formally denied these requests by notices dated
March 10, 2003.)

25. At the next |IEP neeting, held on March 10, 2004,
the parents inforned the IEP teamthat they disagreed with
the proposed IEP "as a total package". The parties agreed
t hat pending the resolution of those disagreenents the
student's Novenber | EP would be considered the "stay-put
| EP". Much of that neeting was taken up with di scussions
whet her the parents' concerns regardi ng nmusic and dance

therapy had to be formally addressed in the witten | EP.
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The neeting concluded with a request by the District that
the parents "circle" any itens of the proposed IEP with
whi ch they di sagreed.

26. The District sent the parents a proposed |IEP on
March 19, 2004, and again requested that the parents circle
any itens of disagreenent. This IEP stated that the
student's placenent woul d be at BUHSDC for the renai nder of
the 2003-04 school year. No placenent was specified for
summer or fall 2004. The parents did not respond to the
request to specify their disagreenents with this | EP

27. In April 2004 the District notified the parents
t hat BUHSDC woul d be closing in June 2004, and woul d not be
avai | abl e after that date.

28. On May 10, 2004 the District mailed the parents
an |EP which it indicated it would be "inplenenting" as of
May 17, 2004. This IEP was essentially identical to the
one that had been nmailed to the parents on March 19. (see
supra).

29. On May 14, 2004 the student's nother nmet with the
District's Special Education Coordinator and its Support
Services Director. The District proposed an off-canpus
site near BUHS ("Fanol are") at which to deliver the

student's speci al education academ c and support services.
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Admttedly, this was a relatively isolated setting with
only one other student, who was two years younger than the
st udent . However, the District offered it primarily as a
reasonabl e alternative to BUHS given the parents'
intransigence in this regard. T. Merchant.

29. By this tinme, however, the parents had comm tted
thenselves to an alternative "fam|ly-inplemented and
di strict-supported” IEP that they were in the process of
devel oping on their own (see Ex. 185). At the next IEP
meeting on May 20, 2004 it becane clear that the parents
were only interested in discussing an alternative program
that they, themselves, would direct and oversee.* At that
nmeeting the parents rejected the Fanol are pl acenent and
turned the remaining discussion to their own proposed
pl acenent. Ex. 181-184, T. Saunders, T. Brown.

30. The student was to turn 16 in July 2004. One
area of agreenent between the parents and the District was
the recognition that as of that date any | EP woul d have to
i nclude specific transition goals, objectives, and
services. Fromthe beginning, all team nmenbers were in
agreenent that the student had di sproportionate talent and

interest in music, and that nusic should be incorporated

4 Much of the May 20, 2004 |EP neeting al so involved a discussion of the
student's sunmer 2004 services, which are not at issue herein.
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into her | EP where appropriate (see e.g., Ex. 555, 48, 49,
and 53).

31. On June 8, 2004 the District's Special Education
Coordi nator sent the parents a draft copy of transition
goal s and objectives to be incorporated into the student's
| EP that addressed the student's goal and intention to
attend "post-secondary nusic schooling" at Berkshire Hlls
Musi ¢ Acadeny. Ex. 193-196.

32. The June 8 notice also infornmed the parents that
the next | EP neeting on June 15 would include a discussion
of a change of placenent to "the District's Life Education
Program'.® Ex. 193.

33. On June 11, 2004 the parents sent the District a
"prototype transition |IEP".

34. At the June 15, 2004 | EP neeting the parents
essentially refused to discuss any placenent at BUHS ( EX.
203, T. Saunders, T. Brown) and directed the entire
di scussion to the inplenentation of their proposed program
At the close of the neeting the parents agreed to type up
their proposal and distribute it to a "core teant prior to

t he next schedul ed neeting on August 3, 2004 (Ex. 204).

> Although it does not affect any findings or conclusions herein, it is
noted that the parents claimnot to have received this notice until
June 14, 2004.
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35. That neeting never occurred, and the District
received no further conmmuni cation fromthe parents unti
July 8, 2004 when the parents filed a request for nediation
with the Vernont Departnent of Education. Mediation
sessions were held on August 3 and 9, 2004. Another was
schedul ed for August 23, 2004, but on August 15, 2004 the
parents notified the District that they were renoving the
student fromthe District and unilaterally placing her in a
"comuni ty-based education program' effective Septenber 1,
2004.

36. On August 23, 2004 the District sent the parents
a "final copy of the IEP being offered by the District for
the comng year" (Ex. 19). That | EP included incorporating
music into the student's goals, objectives, and services,
76, 77, and 81) and the devel opnent of a transition plan of
"individual nusic study" (Ex. 82). It also included the
pl acenent of the student in the BUHS Life Education Program
for the 2004-05 academ c school year (Ex. 72).

37. The critical issues in this matter are whether
the District's proposed | EP was substantively and
procedural |y adequate and, if so, whether the BUHS Life
Education programwas the | east restrictive appropriate

pl acenent. The evidence in this matter, including the
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adm ssions of the parent's own experts, if not the
student's nother herself, clearly supports the District's
position on all these issues. As a starting point, every
W tness who testified, including the student's nother and
her two experts, agreed that the student's placenent for
t he 2003-04 school year at BUHSDC was appropriate and
effective.

38. Moreover, the student's psychol ogist testified
that the student's (unilateral) 2004-05 programwas an
attenpt by himand the parents to "recreate" the BUHSDC
setting. He stated that the key features of the BUHSDC
setting were the quiet environnment, the opportunity for
supervi sed peer contact, and community integration.

39. The psychol ogist admtted that a placenent at
BUHS, though "not ideal"”, was one that "could work". H's
chi ef concern about a placenent at BUHS was the "physical
| ayout”, i.e., the availability of quiet space for 1:1 and
the availability of appropriate "social skills" and nusic
instruction free of distractions. He stated that specific
"conditions of learning" were nore inportant to the student
than any "overall setting".

40. A key concern of both the parents’' w tnesses was

ongoi ng construction that was occurring at BUHS at the tine
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in question. There is no disagreenent in this matter that
exposure to construction noise and uncontrol |l ed student
activity would render any placenment ineffective for the
student. However, the student's nother and her w tnesses
had visited BUHS on only one or two occasions each, and
none of them explored with the District or had any

i ndependent know edge of how her | EP woul d have been

i npl enent ed there.

41. District personnel credibly testified that
despite the construction suitable quiet space was avail abl e
at BUHS as of Septenber 2004 to deliver any speci al
education and related services called for in the student's
IEP. It is found that the concerns of the parents and her
Wi tnesses in this regard were based solely on unwarranted
assunptions and uni nfornmed conjecture.

42. The District concedes that after the closing of
BUHSDC and the noving of the applied nmedia course back to
BUHS it was unlikely that that course, as "reconstituted"
at BUHS in Septenber 2004, woul d have been appropriate for
the student. This was due primarily to Iimted physical
space and crowding at BUHS. However, due to the continuing
uncertainty of the exact location of this course, even into

August 2004, the inappropriateness of the applied nedia
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course for the student as of Septenber 2004 was not
concl usively known to any of the parties until after the
District sent the parents the August 2004 | EP

43. As noted above, however, the applied nedia course
was a regul ar education class the student participated in
at BUHSDC. All the parties agree that it was an
appropriate setting to offer the student opportunities to
wor k on soci al and communi cation skills wi th non-disabl ed
peers and to access conmmunity-based experiences, as called
for in her |EP.

44. There is no claimor evidence, however, that it
was ever conceived as the only nmeans to access those
opportunities. Again, the District's evidence was
credi ble, and essentially uncontroverted, that appropriate
opportunities for controlled peer interactions and
comuni ty experiences could easily and readily have been
provi ded t hrough existing or easily nodified courses and
prograns avail abl e at BUHS.

45. \When the District offered its "final" IEP to the
parents on August 23, 2004, it reflected the fact that the
parents had already enrolled the student in the applied
medi a course at BUHS. G ven the evidence as to the

availability of alternative appropriate courses (e.g.,
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i ndi vidual or small group music instruction) it cannot be
concluded that the I EP was "inappropriate" because it still
i ncl uded the applied nedia course.

46. There is no disagreenent in this natter over the
i nportance of nusic in the student's program especially in
light of her transitional goals after high school.
However, based on the testinony of the student's
psychol ogi st, as a matter of FAPE it is found that this was
the only aspect of the student's academ c programthat
arguably required significant "upgradi ng" from her 2003-04
program at BUHSDC

47. Again, however, the District presented credible
and uncontroverted evidence that individual and snall group
musi c instruction was avail able for the student at BUHS as
part of its regular education offerings. There is no
evi dence that such instruction would not be a reasonabl e
and appropriate neans of providing the student with
opportunities for controlled contacts with non-di sabl ed
peers (to address social skills and comruni cation) as well
as hel ping neet her transition goals relating to a career
in nusic.

48. In sunmary, the District has clearly shown that

pl acenent at BUHS for the 2004-05 school year woul d have
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been substantially simlar to the student's program at
BUHSDC i n 2003-04 and woul d have al so been able to
adequately provide the student with enhanced opportunities,
including life skills, to address her transition goals
relating to music. Oher than unsupported fears and
assunptions, the parents presented no evidence that
pl acenent at BUHS was in any way inappropriate to neet the
student's | EP
49. The District has al so shown that the special
education and rel ated services and accommodati ons specified
inthe IEPs it offered to the parents in June and August
2004 were adequate and consistent with the student's
eval uati ons and assessnents. There is no evidence that the
parents ever took any issue with any service or
accommodation that was specifically set out in those |EPs.
50. This leaves the parents with the argunent that
the proposed | EPs were procedurally deficient. Although
this involves nostly disputes of |law rather than fact,
whi ch are addressed below, it is found that there is a
significant disingenuousness to the parents' argunents in
this regard that bear substantially on the "equities" of

this matter.
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51. The evidence in this matter (including the
testinony of the parents' two witnesses) is clear that the
only real dispute the parents ever had with the District
was over placenent at BUHS. Based on the testinony and
witten record there is no question in the hearing
officer's mnd that as | ong as BUHSDC coul d have conti nued
to be the student's placenment there woul d never have been a
di spute over the content and wording of any |IEP that could
not have been easily and readily resol ved. The evi dence
shows that the parents' "global concerns” with the 2003-04
| EP arose only after they realized that placement at BUHSDC
was in jeopardy.

52. The parents and their w tnesses concede that the
student's program at BUHSDC in 2003-04 was close to
"ideal". The parents and the student's psychol ogi st al so
concede that the unilateral programinstituted by the
parents in Septenber 2004 was largely an attenpt to
"replicate"” the BUHSDC program The parents presented no
evi dence contradicting the District's credi ble show ng that
virtually the same program wth any required nodifications
(e.g., enhanced nusic instruction and life skills
training), could have been based at BUHS. It is thus

difficult to credit the parents' alleged "gl obal concerns”
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with the student's IEP as separate and distinct fromthe
i ssue of placenent.

53. One of the parents' two witnesses is a neighbor
and famly friend who is a psychiatrist. She reviewed the
student's "records" and visited BUHS at the parents'
request. She testified that her three concerns with the

student's potential placenent at BUHS originally were

"overstinulation", "teasing"”, and "sexual boundaries and
harassnment”. She testified that after her "eval uation" of
the Life Education program at BUHS she still harbored only

the first concern--overstinulation. (The weight accorded
to her concern about overstinulation is discussed above.
The perceived significance of her testinony regarding
teasi ng and sexual harassnment is discussed bel ow. )

53. As noted above, the parents unilaterally
i npl enmented their parent-directed programfor the student
i n Septenber 2004. They seek reinbursenent of their costs
inthis regard, which as of August 2005 they allege to be

slightly over $122,000.

CONCLUSI ONS OF LAW AND DI SCUSSI ON

1. The 2003-04 | EP offered by the District was

procedural |y appropriate.
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The parents allege that the final 2003-04 | EP was not
tinmely. The evidence shows, however, that the |EP process
was prol onged al nost exclusively due to the parents
i npl acabl e concerns regardi ng placenent. At worst, the
District can be accused of being overly concerned about
consensus and of allowi ng the process to be essentially
commandeered by the parents. As found above, however, were
it not for the parents' concerns about placenent, the |IEP
process probably woul d have been concl uded by Decenber
2003. Moreover, everyone agrees that the student continued
to receive an appropriate educational programthrough June
2004. In light of this, it is unreasonable and
di si ngenuous for the parents now to claimlack of
tineliness as a procedural deficiency of the IEP justifying
their unilateral placenent.

Simlarly, the parents' allegations regardi ng team
menbers, student involvenent, and participation by other
agencies were never raised during the | EP process itself.

O her than to now identify these all eged deficiencies, the
parents make no claimor show ng that the provision of FAPE
inthis matter has been in any way affected by them

2. The final IEP offered by the District in August

2004 provi ded FAPE.
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Al t hough one can legitimately argue with the | evel of
detail and relative enphases in the wordi ng of the proposed
| EP, the evidence is clear that the | EP adequately
addresses all the overall substantive requirenents of the
pertinent regulations. See V.S.E. R 88 2363 et seq.

Much of the dispute over the District's | EP invol ves
transition services and the incorporation of rmusic into the
student's academ c program However, the evidence is clear
that the core of these disputes is nore phil osophical than
substantive. There is certainly nothing unreasonabl e about
the parents' preference to essentially build an | EP around
transition goals and services. Wre this issue reached,
the parents mght well be able to show that their proposed
"parent-directed" programwas superior to the |IEP
ultimately offered by the District. In and of itself,
however, this does not render the District's |IEP

i nappropriate. See e.g., Slama v. |ndependent School

District No. 2580, 259 F.Supp. 880, 883 (D.C.Mnn. 2003).

It must be concluded that the IEP offered by the District
conports with the requirenents of V.S.E.R 8 2363.8(h)(2)
regarding the statenent of transition services.

Even in this regard, however, the discussion nust

again return to the issue of placenent. As noted above,
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t here has never been any real dispute between the parties
about any specific aspect of the student's academ c
instruction or related services. The evidence shows that
the District was al nost always wlling to discuss specific
suggestions by the parents regarding the student's program
The parents' own witnesses testified as to their
satisfaction wth the student's 2002-03 | EP and their
desire to "replicate" it as nmuch as possible for 2003- 04,
and beyond. As noted above, had BUHSDC been avail able for
t he 2004-05 school year, and had the parents not insisted
on a placenent other than at BUHS, the evidence is clear
that the parties could easily have reached consensus
regardi ng any specific instructional piece or related
service in the student's IEP. For this reason, it cannot
be concluded that the parents are entitled to rei nbursenent
on the basis of any alleged textual shortcom ngs of the | EP
offered by the District.

3. The District's placenent of the student in its
Li fe Education programat BUHS for the 2004-05 school year
provi ded FAPE for the student in the |east restrictive
envi ronnment (LRE)

It is indeed unfortunate that the BUHSDC program was

di scontinued after the 2003-04 school year. However, there
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is nothing in the law that required the District to find or
create an equivalent programsolely in ternms of physical
| ocation. The student's programis dictated by her |EP
Once it is determned that the I1EP is appropriate the only
i ssues regardi ng placenent are whether the | EP can
successfully be inplenented and whet her that placenent
constitutes LRE

As found above, the evidence clearly establishes that
the District could have essentially "noved" the student's
2003-04 BUHSDC programto BUHS with no adverse affect on
her instruction and rel ated services. The parents’
concerns about noise and disruption at BUHS, though
under st andabl e, were unfounded. \Were the |EP required
1:1, 2:1, or small-group instruction in a quiet space the
evidence clearly establishes that the District could have
provi ded that at BUHS.

The student's continued participation in the applied
medi a course once it was noved to BUHS was certainly
probl ematic, but sonmewhat of a "red herring” in terns of
the issue in this appeal. The "final" IEP offered by the
District did include the student's participation in the
applied nedia course, in which she had been enrolled by the

parents prior to the date the IEP was sent to themin
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August 2004. The District now does not contest that the
appl i ed nedia course at BUHS was unsuitable for the
student. However, it was not clear to any of the parties
i n August 2004 that this was to be the case.

Qoviously, in light of the above, the August 2004 | EP
needed further anending to find another course or activity
that woul d neet the goals and skill |essons that had been
provi ded through the student's participation in the applied
medi a course during 2003-04. However, the evidence shows
that the parents unilaterally withdrew the student fromthe
District before this issue could be addressed. It also
shows that the District could have found other suitable
courses or activities for the student either at BUHS or
anot her suitable |ocation, including individual or snall
group nusic instruction that woul d have addressed the goal s
of music instruction and opportunities for interaction with
non-di sabl ed peers. In light of the above, it cannot be
concl uded that placenment at BUHS was inappropriately
"restrictive" or otherw se inappropriate for these reasons.

The evi dence al so shows that throughout the |IEP
process the District was willing to consider incorporating
many of the conponents of the parents' proposals into her

program at BUHS, which the parents sunmarily rejected. It
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certainly cannot be concluded that a "parent-directed"
program w t hout any contact w th hi gh-school age peers
during school hours was less restrictive than a placenent
centered at BUHS. In short, the evidence shows that

pl acenent at the BUHS Life Education program though
perhaps not as "ideal" as BUHSDC, was adequate to neet the
requi renents of the student's |IEP and was the LRE
reasonably available to the student at that tine. Thus, it
nmust be concluded that it nmet the District's responsibility

under the law in ternms of FAPE. See Hendrick Hudson Di st.

Bd. of Educ. v. Rowl ey, 458 U. S. 176 (1982).

FURTHER DI SCUSSI ON

In the hearing officer's view, the testinony of the
parents' psychiatrist nei ghbor provided the only insight
into the underlying issue that has seem ngly driven this
matter fromthe outset--the parents' absolute aversion to
pl acenent at BUHS. In this regard the psychiatri st
testified that she was initially concerned about the
possibility of teasing and sexual harassnent at BUHS, and
it appears certain that this was, and perhaps still is, the
parents' primary concern as well. Wile this concern is

entirely understandable in Iight of the student's
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vul nerability, unfortunately there never was any "evi dence"
upon which the parents could ultimately support their
refusal to consider a BUHS pl acenent as a matter of FAPE on
this basis, either before or after their unilateral

pl acenent of the student. |In the hearing officer's view,

it was the parents' unwillingness or inability to accept
the distinction between | EP and pl acenent issues that |ed
to their irreconcilable differences with the D strict
culmnating in this due process hearing.

However, nothing in this decision should be
interpreted as saying that the parents' decision to
unilaterally establish a parent-directed programfor the
student was unreasonable or in any way contrary to the
student's best interests. There can be no doubt that the
parents in this case have done and are continuing to do an
exenpl ary job of providing their daughter with a quality
education and rich and neaningful |ife experiences. Nobody
famliar with the situation would di sagree that the student
is indeed fortunate to have such capabl e and dedi cat ed
educat ors and caregi vers.

Having rul ed al nost exclusively in the District's
favor in this matter, the hearing officer realizes the

above statenents m ght appear insincere and patroni zing.
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Nonet hel ess, he deens it inportant to attenpt to provide

sone additional context for the decision in this matter.

ORDER

The parent's request for reinbursenent for their costs
regardi ng the student's 2004-2005 pl acenent is hereby
DENI ED.

Dated at Montpelier, Vernont this __ day of
Novenber, 2005.

Dani el Jerman, Hearing Oficer

Parties have a right to appeal this hearing decision
by filing a civil action in a federal district court
or a state court of conpetent jurisdiction pursuant to
20 U.S.C. 8§ 1415(e) and 34 C F.R 8§ 300.512, which
must be conmmenced within 90 days of the date of this
deci si on.
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